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DISCUSSION PAPER  

Conclusions from the discussion of eligibility of land for the single payment scheme 
(SPS) and the single area payment scheme (SAPS) and alternative 

scenarios 

During the Management Committees of 8 December 2009 and 20 January 2010 a number 
of Member States have made presentations sharing their experiences with the 
implementation of the rules for eligibility of areas and highlighting a number of issues of 
specific concerns.  

In the framework of these discussions, the Commission services have also received 
written replies to the questions raised in annex I of document DS/2009/29 introducing the 
discussion of eligibility. Annex I provides a table with the answers provided, 
anonymously and in a shortened form.  

Based on the discussion and written replies a draft version of this paper was discussed in 
the Committee of 25 February 2010. The comments given by the Member States at that 
occasion or subsequently in written have been incorporated in the present final version. 
The paper presents under point 1, 2 and 3 a number of conclusions on current experiences 
with the implementation under the existing rules based on the presentations, discussions 
and replies to the questionnaires. Under point 4 are presented four scenarios laying down 
alternative criteria on land eligibility on which the Member States have made comments. 
These options are only on a potential future situation, and are non-committal.  

1. CONCLUSIONS FROM REPLIES TO QUESTIONNAIRES AND THE DISCUSSIONS 

The presentations, discussions and replies have provided detailed information about 
the issue at stake and touched upon a large range of aspects. It appears that in 
general considerable efforts are put into the national implementation of the rules and 
in particular to the establishment of a LPIS.  

It can be concluded that in the vast majority of cases, the eligibility of areas is 
undoubtful and the assessment is without problem for neither controllers nor 
farmers. This goes in particular for arable land in cultivation and pastures which are 
in use and without considerable existence of trees, bushes or other ineligible 
features. 
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Some specific issues have, however, been highlighted and deserve to be mentioned 
here as issues to keep in mind in future considerations (See point 2). Furthermore, as 
regards some specific types of area, the rules have been mentioned as being difficult 
to explain and to assess and as giving reasons to misunderstandings (see point 3 and 
4).   

2. SPECIFIC ISSUES 

2.1. Level of agricultural activity 

As regards non-agricultural activities, the provisions in Article 34 of Regulation 
(EC) No 73/2009 and in Article 9 of Regulation (EC) No 1120/2009 are only 
applicable for the SPS-countries. The implementation varies within the framework 
set out in the Regulation. The criteria for non-agricultural activities on areas 
declared for support and their administration has not been indicated as being 
problematic for administration or farmers.   

The possibility of excluding beneficiaries by adding national criteria for the 
definition of a farmer (Article 28(2) of Regulation (EC) No 73/2009) has generally 
not been used.  

DG Agri comments: It is noted that the provisions introduced following the Health 
Check giving Member States discretion as regards the rules on non-agricultural and 
predominantly agricultural activities are smoothly implemented.  

2.2. Conversion of agricultural areas to nature  

Some MS requested that farmers should be allowed to exclude certain areas from 
being "agricultural" in the sense of the Regulation. The reasons why some farmers 
might no longer wish to use certain areas could be inaccessibility with machineries 
or too costly or too difficult maintenance e.g. because of too many features, or too 
low yields. If a farmer thus chooses to leave an area to nature, he will not claim aid 
on it and the cross compliance obligations should not apply.  

It was claimed that refusing such an approach and denying farmers the possibility to 
leave an area purely for natural development could conflict with what is desired 
from a society or a nature protection perspective; it could interfere with the property 
right of farmers and cause high administrative costs for relatively small areas. 

DG Agri comments: Conversion of agricultural areas into other uses is an issue of 
land use policy. Where there is no EU legislation this falls within the responsibility 
of Member States.   

As regards cross compliance obligations, it seems appropriate to make a distinction 
between abandonment and conversion. The objective of the GAEC tool is inter alia 
to "avoid the abandonment of agricultural land" but this should not entail that the 
GAEC tool de facto prevents from any conversion of agricultural area into other 
uses, thus changing the agricultural status of the area.  

Whether conversion into nature areas is desirable and acceptable or not is therefore 
a matter of national competences, as it goes for the implementation of the 
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agricultural support schemes. To ensure that the CAP is properly implemented, it is 
recommended to consider the following criteria for accepting conversion of 
agricultural areas to nature, in particular with a view to the purposes of cross 
compliance:  

• The conversion should be consistent with the national and regional long term 
land use policy (agriculture versus nature) 

• The conversion should be for a long(er) term, also to avoid that the farmer can 
switch between declaring an area as agricultural and receiving support in one 
year and defining it in another year as nature to escape from cross compliance 
obligations. 

• To enable sufficient control of the above criteria by the administration, the 
farmer shall inform the authorities, at the latest when he submit his application, 
about conversion of agricultural areas into nature. This information should be 
kept – and where appropriate used in controls. Use of converted areas for 
agricultural purposes should be dealt with in accordance with the rules on 
reductions and exclusion.   

2.3. SPS moving to a flat rate and eligibility of marginal areas 

Some MS voiced concerns about a possible future move towards a flatter payment 
rate per hectare; marginal areas should remain eligible to avoid their abandonment.  
In the historical SPS-model such a situation is deemed acceptable because farmers, 
due to previous low productivity levels on such areas, were only granted and now 
only activate low-value entitlements on these areas. With a flat rate the marginal 
areas could be used to activate entitlements with higher value. Due to the low 
productivity of these marginal areas this is deemed problematic. 

DG Agri comments: Payment entitlements are not linked to the specific hectares for 
which they were allocated, but may be activated on any eligible area. The link 
between the previous productivity of areas and the way these areas currently are 
used to activate entitlements is therefore not a reason to maintain the historical 
model in which the difference of support level due to the distant reference period 
becomes more and more difficult to justify. This does however not mean that 
agricultural potential of the area could not be a factor to consider in future reforms 
and redistribution of support. 

2.4. SAPS and the 2003-criteria  

The SAPS-criterion (except BG and RO) that the areas had to be in "good 
agricultural condition" (GAC) in 2003 has been described as more and more 
difficult to control and understandable for farmers.  

The yearly respect of GAC (i.e. not in a certain reference period), which applies as 
criterion in BG and RO, has been presented as an advantage as it allows the support 
of the farmers reintegrating areas formerly abandoned in production. However, 
where land use patterns are dynamic, the administration would face increased 
challenges in dealing with the yearly changes and the necessary update of the LPIS.  



Eligibility of areas 

4 

DG Agri comments: Note is taken of the difficulties linked to the maintenance of a 
historic area reference applied on parcel level. The issue will be further analysed.   

2.5. Land Parcel Identification System (LPIS) and measurements 

In general, MS undertake considerable and systematic efforts to achieve a LPIS of 
good quality, which is an important tool to deal with eligibility and to ensure high 
correctness of payments. A good LPIS makes it possible to share correct information 
about eligible areas with farmers and hence to reduce both the administrative burden 
with the implementation of the schemes and some of the difficulties which can 
otherwise be experienced. A common method for a yearly assessment of the quality 
will support the work on the quality of the system as from 2010.  

It has been requested that the level of accuracy of measurements should be 
considered in the light of the cost/benefit linked to obtaining the precision. High 
accuracy is costly and any increase of it as a result of new and better technical 
methods requires costly investments. The cost of such accuracy can be difficult to 
justify in light of the limited amount of payments involved in the limited areas 
deemed eligible or ineligible due to increased accuracy. Higher accuracy might also 
create problems for farmers not disposing of suitable technical measurement 
equipment.   

DG Agri comments: It is agreed that the cost of improving the level of accuracy in 
measurements should be assessed against the value-added of an improved level of 
this accuracy. The assessment should be seen in the light of the obligation to 
manage the EU funds in a way which ensures that the support reaches the eligible 
farmers. This means that the challenge is not only to respect ceilings but also to 
allocate the support correctly among farmers.  A good working LPIS-GIS is also an 
asset for the farmer: correct automated claim lodging; simplified procedures for 
farmers and administration including less on-the-spot checks.  

3. APPROACH TO MARGINAL LAND 

An issue raised repeatedly is the difficulties linked to dealing with marginal areas. 
Some Member States indicate that abandonment of areas is not a problem, but other 
Member States point out that the assessment of whether unused areas are eligible is 
causing difficulties. This is linked to the multitude of situations which can appear in 
the field and which renders it difficult to have a single clear-cut interpretation. 
Moreover the eligibility of marginal areas can trigger disagreement internally in a 
Member State between stakeholders/departments/organisations having a more 
agricultural perspective and those looking more at environment and biodiversity and 
hence arguing for a more flexible approach. 

Divergences in the implementation of the eligibility rules between different                
Member States have been observed. A common understanding is requested and a 
higher degree of EU-harmonisation towards the state of the areas accepted for 
payment should be considered; however, the attention has also been drawn to the 
fact that significant differences exist between the agricultural practices and 
landscapes in the EU. 
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Marginal areas should be understood in this context in two different ways: The first 
is permanent pastures, which are more or less characterised by the existence of trees, 
bushes or other features, which could affect the agricultural activity and hence the 
eligibility of the area (see point 3.1). The second is the level of maintenance required 
if areas which are not in use shall be eligible (see point 3.2). 

3.1. Dealing with trees, bushes, rocks etc. 

The difficulties mentioned as regards areas with trees, bushes, rocks etc are 

• to assess the eligibility and if eligible then to what extent – fully or partly, 
and 

• to explain the rules to farmers and the consequences that this might have in 
terms of over- or under-declaration. 

The criticisms related to these situations target the fact that the current approach 
sometimes is deemed too strict. The main argument raised is that areas sometimes 
are excluded despite the fact that they are used for farming within the meaning of 
the Regulation. Consequently more flexibility in the interpretation/tolerance towards 
such areas is requested. This should also serve the purpose of compensating for the 
fact that the assessment of eligibility is not an "exact science". 

The difficulties and criticisms raised have varying levels of importance in the 
Member States, with some attaching high importance to the issue. However, in 
parallel, presentations and questionnaires show a smoothly functioning 
implementation in many Member States of one or more of the methods presented in 
the WikiCap guidelines, e.g. the 50 trees rule or the percentage exclusion, either 
directly as described in the document or with certain exceptions or adaptations 
taking national or regional characteristics into account. Indeed it appears that the 
methods used provide often a workable solution which allows dealing both with 
minor ineligible areas scattered over the parcel, e.g. trees and bushes, and criteria 
providing for an exclusion of all ineligible areas/features exceeding a certain size. In 
particular it seems to work well when these methods, e.g. a percentage qualification 
of the eligible part of an area, is integrated in the LPIS, i.e. the information is shared 
with the farmers.   

DG Agri comments: Some of the difficulties identified by Member States concern the 
eligibility of areas with trees, scrubs and bushes. Simultaneously, it is noted that 
many Member States have implemented methods which allow dealing with such 
areas in a way, which both respects the ineligibility of certain features but also 
recognizes the agricultural status of the areas. These methods often take national or 
regional characteristics into account and seem at the same time controllable and 
well communicated to the farmer. They are often the methods recommended and 
described in the WikiCAP guidance-document such as the percentage-reduction, 
and they seem to be applied successfully, in particular when they are taken into 
account in the LPIS whereby the information is easily shared with the farmer.  

Based on this experience, it appears that solutions to reduce the difficulties 
encountered on the areas in questions could be found by the application of criteria 
and methods such as the ones recommended in the WikiCAP document. These 
methods and criteria should be implemented by the Member States in a way which 
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suits the national situation but also respects the framework for eligibility and the 
need to avoid complications which are difficult to explain to the farmers. 

3.2. Level of maintenance: GAEC or other criteria 

There are some divergences between Member States as regards the type of criteria 
set in the national implementations defining if an area is eligible or "abandoned" 
(note that this point does not concern areas dealt with under 3.1 being characterized 
by a mix of e.g. trees and pasture; and references to e.g. uprooting is related to 
encroachment of unwanted trees or bushes). The criteria applied can roughly be 
categorised as follows:  

Some MS focus on the traditional agricultural use of the area, on an annual or 
multi-annual basis or sometimes just in the case where the land-cover would leave 
doubt about the agricultural character of the land. 

Another type of criteria regularly used is linked to the state of the area and effort 
needed to return it to production state, e.g. "if the transformation from non-
agricultural areas is not possible by common agricultural machinery"; or "important 
interventions, e.g. uprooting of trees and bushes, are needed to make the area 
available for normal agricultural use". In other cases the criteria are simply based on 
the vegetation and the assessment of whether the area is "overgrown".  

Contrary to what could have been expected for the SPS-countries in the light of the 
applicable Regulation, GAEC seems not to be used in a consistent way to determine 
if uncultivated areas are eligible but is sometimes dealt with only under cross 
compliance. In that case, the area is ineligible only when it is no longer agricultural 
land under one of the above-mentioned "agricultural" criteria ("traditional 
agricultural use", "effort needed to return it to production state" or "GAEC").  

It has been mentioned that if the cost of maintaining the marginal areas are too high, 
there is risk of abandonment due to declining farm profitability. This implies that the 
stricter the eligibility criteria towards unused areas, the higher is the risk of 
abandonment.  

DG Agri comments: there should be a common understanding of the framework for 
eligibility for the first pillar direct payments. This framework excludes on one hand 
forest1, as well as e.g. scrubs and bushes from being eligible. On the other hand, 
mixed areas actually used for agricultural activities within the meaning of 
Regulation (EC) No 73/2009 should not be automatically excluded. The eligibility of 
mixed areas should be assessed in the light of the main objective of the scheme, i.e. 
to grant income support to active farmers. The aid should therefore be targeted to 
areas with agricultural activity and potential. The methods described in the 
WikiCAP guidance document referred to under section 3.1 allow dealing with areas 
where eligible and ineligible elements are mixed. 

A common understanding of eligibility among all stakeholders in the EU was one of 
the requests raised by Member States during the discussions. In the same time it was 

                                                 

1 Note exceptions provided for in Article 34 of Regulation (EC) No 73/2009 
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requested to have an increased margin of appreciation in the national interpretation 
of the rules thus allowing to take national differences into account and also to 
compensate for the difficulties with assessing certain situations. Indeed both 
elements seem needed. There should be a harmonised framework ensuring a 
common understanding of the main principles for the eligibility of areas for support 
as described in the previous paragraph. However, imposing a 100% harmonisation 
of the detailed implementation (methods and criteria) without considering the 
differences which characterise the EU would not benefit anybody. Consequently, a 
certain margin of appreciation at the more detailed level of implementation is 
needed.  

As regards the harmonised framework and the need for a common understanding it 
was not clear from the first discussions and presentations in the Management 
Committee what type of maintenance criteria for eligibility of uncultivated areas 
Member States would consider as most appropriate if the current rules on eligibility 
of marginal areas would be modified in the future. 

Against that background, Member States have had the possibility to comment on 
and analyse in a non-binding way the four scenarios regarding marginal areas 
presented under point 4. All scenarios respect that the purpose of the payment is to 
support farmers, i.e. forest is excluded. The decoupling principle is also respected. 
The scenarios should also be seen in the light of the risk of abandonment pointed 
out by some Member States.  

Finally it should be noted that many environmental aspects are integrated in the 
CAP and this process continues. However, as regards areas where the main 
purpose is of environmental character rather than agricultural, the second pillar 
might in some cases be a better tool than the first pillar direct payments because it 
allows a more precise environmental targeting. Second pillar eligibility is outside 
the remit of this note. 

4. SCENARIOS FOR THE FUTURE 

The current eligibility rules are quoted in annex II to DS/2009/29. It follows that the 
eligibility for SPS is conditioned by two criteria: The area should be 1) agricultural, 
and 2) used predominantly for an agricultural activity if also other activities take 
place. The more detailed definitions of "agricultural area" and "agricultural activity" 
link the eligible hectares to the maintenance in GAEC where the area is not used for 
any production or grazing purposes.  

For SAPS the rules imply in short that eligible area is the "utilised agricultural area" 
which was in good agricultural condition (GAC) in 2003, or, in the case of Bulgaria 
and Romania, in GAC every year. There is no definition of GAC at EU level. The 
maintenance of an area in GAEC as regards SAPS is dealt with under cross 
compliance and not as an eligibility issue. 

Four alternative scenarios which could illustrate possible future paths for further 
reflection on eligibility rules are presented below. They are focusing on the rules as 
regards marginal areas and their maintenance as this during the discussions has 
shown to be one of the main sources of difficulties. An underlying precondition for 
the scenarios is that payments remain as a basic rule linked to "the agricultural area".  
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The legal definition of the rules would vary among the scenarios. In all cases are 
excluded areas whose predominant use is non-agricultural. The scenarios diverge in 
their approach as regards marginal areas and the way they are assessed with regard 
to their eligibility and also as regards the level of the margin for appreciation for the 
definition of criteria at national level. They do not change the overall framework 
(see DG Agri comments under point 3.2) excluding as a general rule e.g. forest. In 
this context, the situation as regards areas partly covered by ineligible elements, i.e. 
the areas dealt with under point 3.1 and the recommended use of the methods 
described in the WikiCAP document as regards exclusion of ineligible elements, 
features, trees, bushes etc remain valid. 

Beyond the question of eligibility of areas, it should be clarified that the scenarios 
would not affect the obligation to respect all the cross compliance requirements, 
hence also the requirements defined under the GAEC. Infringement of these 
requirements would regardless any scenario have to be assessed in the scope of the 
rules on cross compliance reductions.  

First scenario: Yearly applicable EU-wide criteria  

This scenario implies the establishment of univocal criteria at EU level for the 
maintenance of/activities on areas which are not in production. The question of 
whether areas neither in production nor subject to grazing are eligible shall thus be 
answered on the basis of the defined EU criteria and not on the basis of nationally 
set criteria or GAEC requirements. The respect of GAEC would be an issue dealt 
with solely in the scope of cross compliance. There are no specific requirements as 
regards the level of activity of the farmer - the eligibility is assessed solely on the 
basis of the state of the area and in the light of the EU criteria.  

The criteria would be that areas shall be cultivated, grazed or mowed, or something 
similar on a yearly basis in order to remain eligible. 

Second scenario: EU- wide criteria applicable every third year 

This scenario is in principle similar to the first scenario but the criteria are that areas 
shall be cultivated, grazed or mowed at least every third year in order to remain 
eligible. 

Third scenario: The area should be suitable for cultivation or grazing without any 
exceptional intervention 

This scenario is based on the principle that areas are eligible if they are in a state 
where they are suitable for cultivation or grazing without any particular effort, for 
instance uprooting of trees and bushes. The assessment would thus be based on the 
effort it takes to re-introduce the areas into production or to allow animals to graze 
the area. This effort should not require interventions other than what is possible with 
common agricultural machineries. 

The principle applied under this scenario would be common for the entire EU, but 
there would be a margin of appreciation for each Member State, to establish, if 
needed, more detailed criteria reflecting traditional agricultural method and 
machineries as well as the traditional state of an area deemed suitable for cultivation 
or grazing.  
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The eligibility of an area is not linked to the respect of the GAEC which thus solely 
becomes an issue of cross compliance. 

Fourth scenario: Applying a reference year and linking the eligible area to an 
approval and registration in the LPIS  

This scenario includes that areas which in a reference year are registered in the LPIS 
as "approved" shall be eligible. Once approved by the Member State and registered 
as such in the LPIS in a year to be fixed, the areas remain eligible in the following 
years regardless of the level of maintenance and activity and regardless of the 
respect of the GAEC which is solely dealt with in the scope of cross compliance.  

The areas approved and registered as eligible in the LPIS should be "areas with a 
potential for agricultural production".  

An area should be excluded from eligibility and not paid for in cases of clear 
permanent conversion recognised by the national authorities such as construction of 
houses or roads, afforestation unless supported in compliance with the rules under 
the second pillar, or conversion to permanent use for non-agricultural activities, 
which hampers the agricultural potential of the area. In case of conversion of the 
area the LPIS should be updated to exclude the areas.  

Comments on the scenarios from the Member States  

The comments and analyses of arguments for and against the different scenarios 
indicated varying preferences among the Member States. A number of questions 
were also raised to the more detailed implementation of the scenarios, in particular 
with regard to scenario four. Details about the scenarios are not set in this context as 
the scenarios were formulated to illustrate some major different principles for the 
eligibility criteria with a view to analysing the main impact and pros and cons of 
those principles. Questions about details would need to be considered and addressed 
if a specific scenario in the future should be presented in further detail with a view 
to its possible implementation.   

In that context, the considerations brought forward by the Member States show that 
in particular the following aspects are of importance when assessing the feasibility 
of alternative eligibility criteria:  

• How strict is the requirement (not too strict but also not too weak) and how 
does it interact with the GAEC requirements? 

• Can the requirements be explained to farmers and society at large 

• Level of EU-harmonisation versus possibilities of taking national differences 
into account 

• The administrative burden, the controllability and the risk of "grey zones" in 
the assessment of the eligibility of the area. 

• Stability / flexibility of the option  


